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1. INTRODUCTION 

Pursuant to 47 C.F R Section I .  106, Verizoii Virginia Inc. (“Verizon”) respectfully 

siihiiiits this Reply in Support of its Petition for Reconsideration and Clarification 

11. THE BUREAU SHOULD RECONSIDER ITS DEClSlON TO MODIFY OR ~~~ 

STRIKE LANGUAGE TO WHICH THE PARTIES AGREED DURING 
NECOTlATlONS 

Cavalicr Telephone LLC’s (“Cavalier’s”) arguments for setting aside language to which 

i l  agrced during ncgotiatioiis are without nieril. Section 252 requires that the Bureau decide open 

issucs consistenlly with the requircmcnts of section 251, but where the parties agree on temis, 

the Burcati caiinol changc them in a section 252 arbitration The plain language of section 252 

inakes clcar that such arbitrations are concerned only with “unresolved issues,”’ and that tcrms 

agreed upoii through voluntary negotiations are binding “without regard to the standards set forth 

i n  siibsections (b) and ( e )  o f  section 25 I ”   the provisions providing the standards for arbitration 

o f  unresolved issues 

Cavalier does not contest that it agreed lo the contract language in question during 

negotiations In fact, the record clearly shows that the parties agreed that the language in 

qucstion was no[ in disputc ~ 

7 

I Section 252 (b)(2)(A) rcqutres the parties in arbitration to state their ”unresolved issues,” and Section 252(b)(4)(A) 
l i m i t s  thc arbitration to tliose uniesolved issues 

< ~ o m p i ! c ~  “ l ’ o v i i ~ c  h~iii(11 PI-opocrd Continct Longimgc,,” Octnhcr 29, 2003 a t  9, Column I (“I I 2 12(A) Cavalier 
?hall placc oiders for xDSL Compatible Loops atid Digital Designed Loops by delivering to Veiizon a valid 
rlcctroiiic transmittal service ordei or othrt illutudlly agreed upon Iype ofservtcc ordet 
providcd in accordance with industry tornut  and specifications or such format and specificat~ons as may be agreed 
to by the Parites ”) io IO,  Column 2 ( “ I  I 2 12 2(A) Cavalter shall place orders for xDSL Compatible Loops and 

agrecd upoii rypc of setvice ordrr Such serbtce order shall be provided tn accordance wtth l i ldustly format and 
s p e c i k a t i o n ~  oi w c h  format and speciticaiions as may be agrecd to by the Parties ”), SEE Vet-izon Ocioher 2Y 
P i - o l ~ a w l  Pi i i i r ig  A/ti i~ttmenl a t  8 (“Standard Digllal Loops, Recurring Charge, $ 40i Mechanized Loop 
Qualilicatton pel I.oop Provisioned"), Cmivoliet- Octobet 29 Proposed Pricing Aliachment a t  4 (‘Standard Digital 
Loops, Recurring Charge. %.40/ Mecllanired Loop Qualtftcation per Loop Provisioned”), See August I Dtaft 
4gteenirnt Q I I 2 I S  I ( $  I I 2 I 5  I was  tioi in dispute a1 all when the parties filed their best and final offers oii 
October 29) 

? 

Such sxv ice order shall be 

uigiidl L)csigncd Loop:, by deltveting io Veiizon a valid electronic transmittal service order or other mutually 



Staff also made i t  ahundantly clear at the hearing that i t  would not consider contract 

language that the parties did not include in their final offers. See, e g., Hearrng Tr at 653 

(Lerncr), 654 (Natoli) Despite Cavalier’s contrary assertion that the arbitration was not intended 

to address “opcn or unresolved coiilract language,”’ the sole purpose of the Joint Decision Polnl 

List (“JDPL“) was to identify for Starfthe actual contract language to be decided. 

Mr Lerncr. And then once the final JDPL is submitted, that will become 
pad of the record 

Ms Natoli Yeah, then that’s what we will put - you know, we’ll base our 
dccisions on the languagc that that reflects. 

Mr Lcmer And i f  it’s iiot i n  there, i t  won’t be decided 

Hear//rg TF at 661 In lighl of these statements by Staff, Cavalier’s assertion that the arbitratioii 

was ineant to addrcss issues, and not contract language, i s  incorrect. In fact, Staff has repeatedly 

iiiade clear that contract language is a central focus of this proceeding 4 

Even irthis arbitration were solely about open issues, Cavalier’s argument still fails. For 

instance, Cavalier sought i n  lssuc C9 “to adopt pricing for loop conditioning and loops used by 

Cavalier to provide xDSL services.” See Cavtilwr Petrtzon, Exhibit A at 2 .  But Cavalier only 

objccted to Verizon’s noli-recurwng rates for iilanual loop quallfication and line station transfer, 

claiming that these rates should be set at the “lowest Venzon rate approved by a public service 

coinmission within Cavalier’s footprint.” See Cuwdier Ocloher 29 Proposed Prrc~rg Alluchmenl 

at 4 Cavalier never raised the issue of whether Verizon’s recurring charge for mechanized loop 

qudlifiCatiOi1 was too high, indeed, Cavalier expressly agreed that i t  was not. See rd. 

- 

R<,,~I, vc., l;l,ll ’\ t w l r o I i / o t .  KL,coilslli~i-iii,oii, January 2 2 ,  2004 (“Cavalier OppoJi/iun”) at I (emphasis deleted). 
Sc,r ,yeiierull), I) “Proccvlurrs Esiiihli\hcil /or Arhilrution of o n  lnirrconnecwn Agreement Berivern Vo-izoii rind 

~ i w d i w , “  DA (13-2733. August 2 5 ,  2003, 2) September 12. 2003 letter from Jeremy Mlller, “Re Arhrlrailon o/ 
/ i i / i ,ri~iniit’~li(~ii Agi-ee~izeur Beturw Ciivaliet- and Vei,izon, 3) iii a joint teleconference with Staff on October 22,  
2003, diid 4) October 24, 2003 letter from Rlchard Lemer, “Re Arbilrolron of Inierconnrction Agrremrnr Belweeri 
( o w l i c , i r m i d  V o i z o n ,  WCB Docket N o  02-359, Final Proposed Contract Language and Ex Parie 
Communicallons ’’ “memorial~z~ny the procedures regarding subrmsslon of final proposed contract language for 
tlic Arbitrator’s Lvnsiderarlon in rcaching a decislon on the unresolved tssues i n  this proceeding ’’ 

L 



Cavalicr’s argument that some of the language that the Bureau set aside is “now- 

outmodcd” i n  light o f  certain Commission tindings in the Trrennral Review Order is particularly 

disingcnuous C’uwlier Opposrtron at 2.  The Trrenriial Review Order was released on August 

21. 2003, and Cavalier had ample opportunity to dispute the “offending” language i n  the 

nunierous JDPL and Final Offer filings after tha t5  Instead, Cavalier voluntarily agreed to 

include the sentencc, “Vcrizon shall iiot be required to perform splicing to provide fiber 

continuity between two locations.” See Joint Decision Poinr List, tiled September 16, 2003, at 

23 When thc partics filed tlicir rcspcctivc Final Offers on October 24, 2003 (nearly two months 

ufiei- the rcleasc of the Trretinial Revieti’ Order), neither o f  the parties indicated that any ofthe 

language i n  section I 1.2.1 5 1 was in dispute Thcrefore, the Bureau should reconsider its 

dccisioii to sct asidc laiiguage on which the parties agreed 

Ill. VERIZON’S TRANSIT TRAFFIC PROPOSAL IS CONSlSTENT WITH THE 
BUREAU’S ORDER AND IS NOT AN ATTEMPT TO RETURN TO THE 
STATUS QUO (ISSUE C3) 

011 reconsideration, Vcrizon asked for contract language making i t  clear that Venzon 

meets its obhpation to Cavalier whcn Verizon passes to Cavalier the billing information that 

VeriLon receives froni the originating carrier Verizon PFR at 3 Thls request IS completely 

consisteiil with the Order ‘3 unequivocal holding that: 

Verizon must pass to Cavalier information necessary to identify the 
originating carrier or calling party in order to render accurate bllls, to lhe 
e,xleiit Verizoti has that rnforinrz~ion in some ascerluznahle form. . 
agrcc that Verizon is unable to pass lo Cavalier information that Venzon 
does iiol receive and we do 1101 expecr Verrzon to aitempl Io ohtuliz 
riifonnation thul 11 does no1 hnve. 

We 

Order 11 40 (emphasis added). Unfortunately, the Order’s Section 5 6.6 2 does not reflect this 

holding and might be misconstrued to penalizc Verizon i f  it fails to pass “sufficient information” 

3 



that Verimn does not have 

Cavalier claims that Verizon’s request “would simply revert the parties back to the .muus 

qrm prior 10 the arbitration,”” hut this is not so. Verizon is not questioning the requirements of 

Ihc Order, including the requireiiicnt that VeriLon must pass billing information In its possession, 

even if that inlbnnation is “not embedded i n  industry standard billing data.” Cavalrer 

Opposr/ro/i at 4 (emphasis deleted) Rather, Verizon seeks clarification in the situatioii where 

Cavalier requests hilling infonnatioii that Verizon does not have ai all “in some ascertainablc 

form.” Order 7 40 Even Cavalier acknowledges that the Order does not require Veriron to pass 

inlormation (hat i t  does not have.’ Venzon’s proposal on reconsideration merely seeks to clanfy 

the contract language to reflect the Order’,s holding, and Cavalier’s argurnenl that Verizon is 

scckiiig more than this i s  wrong 

IV. THE ORDER SHOULD NOT HAVE DELETED ALL LOOP QUALIFICATION 
LANGUAGE (ISSUE C9) 

Cavalier ofrers no persuasive reason why all of Verizon’s proposed loop qualification 

language i n  sectioii I I .2.I2.2 should be strickcn. For example, Cavalier does not even contest 

Verimn’s sliowiiig that section I1 2 12 2 conforms to both the Virgrnru Arb~irafzon Order and 

the Virgiiirir Gost Issues Arhitrairon Order 

Cavalier’s only substantive argument is that Verizon’s proposed language does not 

specifically mention LFACS. But, as Verizon pointed out in its Petition for Reconsideration, this 

relatively minor crit~cism does not justily striking all of Venzon’s loop qualification language. 

The Order could easily havc written an additional provision to address access to LFACS AS 

Cavalier notes, the “Bureau is plainly authorized to take this step” as an alternative to adopting 

‘’ <.nwi/iei #ripouiiou at s 

/ I O \  aboul the orig~nar~ng carrier or calling party number 
hilling tapes sent to Cavalier and Cavalier requeats such information ”‘(emphasis added)) 

See Coiv1wi.i Oppinitioii at 3-4, ~ i i i n g  Oidei 11 42 (“VeriLon must send to Cabalter ‘wharrvcr in/orniaiion i i  

where auch information IS not readily apparent on the 

1 

4 



either party’s language in its entirety C‘rrvulier Opposrlron at 5 ,  citing 47 C F.R 5 5 1.807(9(3) 

VeriLon’s PetitJon for Keco~isi&~-cl~ion explained that the loop qualification processes 

rcflected i n  Vcrizon’s proposed section 11.2.12.2 are consistent with the Bureau’s Orders i n  the 

V/rginru Arhiwu//of i  and were approved by the Commission itself in Verizon’s Virginia section 

271 procccding The Burcau should t h u s  reconsider its decision to delete ull orverizon’s 

pi-oposcd section 1 1  2 12 2 Cavalier has offered no reason for the Bureau to decline to do so, 

and the Bureau could have written an additional provision to address LFACS to satisfy the only 

specific coiicern Cavalier raised i n  its Opposifvm. 

V. THE BUREAU SHOULD NOT HAVE EXCLUDED SECTION 18.2 FROM THE 
AGREEMENT’S LlMlTATlON OF LIABlLlTY PROVISIONS (ISSUE C25) 

Cavalier asserts that Verizon did not provide the Bureau any reason to reconsider its 

decision to exempt ciolations of section 18 2, the customer contact guidelines, from the 

agreement’s limitalion of liability provisions. This is not accurate. As Verizon previously 

explaincd, the exclusion of section I8 2 from the limitation of liability provisions was apparently 

based oil the niisundcrslandlng that, without such an exclusion, Cavalier would be “unable to 

seek rcdress” Tor violations of section 18 2 Order 11 I83 Venzon pointed out that the exception 

created in the Order is not necessary for Cavalier to be able to seek redress for claimed 

violatioils of section 18.2. Verizoii identified the testlmony of its witness who statcd that, w ~ t h  

respect to breaches othcr than sewice failures, Section 25 3 only limits a breaching party’s 

liability for indirect and consequential damages. Hemwg Tr at 576-577 (Romano). It does not 

restrict a party from pursuing clalnis for violations of section 18.2, nor does I t  limit a party’s 

liability for direct damages for breaches of that section.* Verizon further explained that since 

.SLY. ’ g ,  licml-lng Tr at 2 17 5-6 (Romano) (“Cavalier can obvlously bring a complaint. they can brmg suit agalnst 
Vcr1701i tor iliat problcni ”) 

5 



there is nothing iii the record indicating otherwise aiid since the Bureau offers no policy reason 

for its decision, there IS no support for the Order's exclusion of section 18 2 from the Iiniitatioii 

or  liability provision. See Verizoiz 'i fJFR at 6-7. 

Cavalier's only other arguincnt that the Bureau should not reconsider its decision to 

exclude violations of section 18.2 froin the limitation of liability language because "it can be 

bery difficult to prove direct damages for this kind of misconduct"   makes no sense See 

C ' m d i w  Oppos~uoi~ at 6 The fact that i t  may be difficult to prove direct damages is an 

argument i n  support of liquidated ~ not consequential  damages Indeed, Cavalier made this 

sanic argumeiit in support of its request for liquidated damages that the Order expressly rejected. 

Orderl/  I57 Cavalier's position IS illogical because the burden of proof for indirect and 

conscqucnlial damages is higher than i t  is for dlrect damages. See e.g Hudley v Rtrxendule, 9 

Ex 341 (1854). Therefore, irCavalier is unable to prove any direct damages for a violation of 

section 18.2, i t  wil l  not be able to provc indirect and consequential damages for the same 

violalion Indeed, courts upholding the well-settled principle that telecommunications carriers 

may rcasonably h i i t  their liability to prevent the recovery of consequential damages' have not 

recognized an exception when direct damages were difficult to prove. 

" S e e .  c, g , lii [he Muiiri ( , / / I  T&T', 16 F C C 2d 195 at 7 9 (1980). ci lrng Wr.rrrrn Union Trleg!-oph C(J 1' Pi-ie~ie~, 
276 L I S  252 (1928). Wmw,-n LliiiuJi T d t y i p l ?  Co v E ~ i r ~ , e  Bras & CO, 256 U s. 566 (1921), / /U/MUtL b' 
Soiilliwe$tc,iii 841 Telephone c'o , 358 F Supp 721 (D Kan 1973), American Tel & Tel Cu v F l o r i r I o - T r ' ~ ~ ~ ~  
f,r,i,qhi Cu , 357 t Supp 977 ( S  D Fla ), dff'd per curiam 485 F 2d 1390 (5th Cir 1973), Wheeler- Sluckj: /nc I 

.Soutliives/fvii Br.11 T[>lephone Co , 279 F Supp 712 ( W  D Okld  1967), Wuzen v Pocific Telephone Co , I 2  Cal 3d 
l .114Cal  Rplr 753 .S23P2d  1161 (1974).Co/r1~ PuL$cTeI &"el  C < ~ , l l Z C a l  App 2 d 4 1 6 , 2 4 6 P Z d 6 8 6  
( l052) .  Soiillieiv Hell %,I & Tel Co v lnwiiclic,k, I n c ,  130 Ga App 798, 204 S E 2d457 (1974), Wilkmon v 
h'[,w Giglniirl Tt4 & Ti4 C I ~  , 327 Mass 132, 07 h' E 2d 413 (1951), Weld v PoJlul Trlrgruph rob le  Cu , 199 N Y 
8 8 . 9 2 N F .  415(1910) 



VI. THERE IS NO SUPPORT FOR THE “WINBACK” CHARGE THE BUREAU 
AWARDED CAVALIER (ISSUE Ct7) 

Iii its P~r l io / i f o r  Reconsitlertmori. Verizoii cxplained that the Bureau lacked jurisdictioii 

to impose a “winback” charge on Vcrizon. Verizon PFR at 9-10 Cavalier disagrees, arguing 

that the Order really did not “set” a winback charge “at least not in any ratemaking sense.” 

C’uvdier Opposi1ioi~ at 7. This argument is simply wrong. Before the Order, Cavalier had no 

authority to iinpose a winback chargc The Order purports to give Cavalier the authority to 

impose such a charge and fixes the level of that charge. Order11 208 This is ratemaking, and no 

ainoutil of hand waving by Cavalier caii change that fact.” 

On the inents, Cavalier fails to jusiify the $1 3.49 winback rate that it proposes to charge 

Cavalier clainis that the rate is justified because it is the same as Verizon’s loop installation 

charge and that “most ofthe [winback] functions performed by Cavalier are in fact the same” as 

the functions pcrfomied by Verizon when it installs a loop for Cavalier. Cavalier Opposztion at 

7 This claim, however, is inconsistent with the record. Cavalier admitted that, i n  a winback 

situatioii, i i  does not perform the cross-connect that Verizon completes when Verizon installs a 

loop, 

rearranging facilities in the field, that Cavalier does not perfonn The record also makes clear 

that Cavalier’s proposed wf,ihack chargc deals only with nine administrative functions that 

Cavalier perfomis when a customer transfers from Cavalier to Verizon 

I1  and Veriron also explaincd that its loop installation rate includes functions, such as 

I 2  
-~ functions for which 

Cavaller also makcs a n  “equitah~e”juri,dictioiia~ argument not contained in the Order Relylng on CoSeri~ L L C IO 

I’ Sori/hweJicvn Bell Telephone Coinpoiiy, No 02-5 1065, filed Nov 21, 2003 (5“‘ Clr ), Cavalier argues that Velizon 
agreed i o  negotiate winback charges and iha t  the Buieau therefore had authority to impose such a charge Cavalrrf 
O p p ~ ~ m ~ ~  ill 7 11 6 Tlic Bureau, liuwever, has already rejected this argumenl. Order 7 189 n.61 I .  Moreover, 
CoSr,i I’ simply Ihcld thrlt. 111 rl b e c i i ~ n  252 arbitrdlion, thc Texas Public Ut i l i ty  Commission lacked ~urisdiction to 
allow a CLLC to collect a charge for intiastale sewices probided to an lLEC CoSerr at 8-9 The language relied 
011 hy  Cavalier is inerely dictum 

’’ b-;~i i - io D i i i w  at  1 3 (listins fiiiictioiis that Cavalier performs in a winback scenario as “ ln~t~are  Service Ordcr, 
hov ide  CRS upon requcst. Service Order Contiinlation, Delete Switch Translations, Install intercept as applicablc. 
llpdarc SOA. Coordinate LNP, TertiTiouble Shoot, Expedite”) 

Fefi-io Lhccr  a t  3. Ciivalier Brrelat 16 1 1  
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Vcrizon does not charge Cavalier 

Cavalicr also claims that thc $13 49 rate is justified because ofvenzon’s supposed 

adnussion that most of thc fiinctions perfomied by Cavalier in a winback situation are the same 

as those performed by Verizon in a loop installation. Cnvcrlier Opposilion at 8 The record, 

however, contains no such adinission Instcad, Verizon’s witness testified only that Verizon 

rccobcrs its costs forperfor-mrng u cross coiinecl through its Service Order Connect chargei3 ~ a n  

activity that Cavalier does not perform for Verizon in connection with a winback ’‘ 
I n  short, Cavalier provided no record basis for its proposed $1 3 49 Cavalier nevertheless 

argues that it  was not required to provide any such basis because it “did not propose any ncw 

rates o f  its own ” Chvulier Oppo .~r~mi  at 8 Cavalier cannot have i t  both ways. If i t  dld not 

propose a rate in  this arbitration, i t  is not entitled to collect one. If it did propose a rate, i t  was 

ohligated to justify the level of that rate, which Cavalier did not do. For these reasons, the 

Bureau should rcconsider decision to impose a $13 49 winback rate on Verizon. 
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